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QUESTIONS INVOLVED 


i. /au tne order noldmg appellant 
Contempt or a Criminal Contempt? 


for contempt a 


Civil 


t* + Xt *r eVeralble errjr tj der ^ appellant's motion 
to vacate the order or to resettle it so tnat apoellant 
might have a review of the same, because of tne misde- 

--Ptien the order found by this court on a pre¬ 
vious appeal. ^ 


JTATt 


OF Tils CAD: 


Appellant is an attorney at law 
‘”0 practice law in the State of New York 
tne oar of this court, tne Eastern and E 
of New Yorx, to the United States Court 
iourtn Circuit and to the United States 


duly admitted 
and admitted to 
outhern Districts 
of Appeals of tne 
Supreme Court(All) 


« 


Appellant 

to recover alleged 
them fox- 1^63(All). 


and his wife were plaintiffs in a sui 
income taxes unlawfully collected from 
‘hat suit was stax'ted in the United 


t 


**he Terences ax'e to pages of 
identified. 


the appendix unless otherwise 


I 








States District Court for the Southern District of hew 
York, under docket Do. 6j Cxv. 40/. The amount in¬ 
volved was about $21 00. The appellant appeared for the 
plaintiffs, appearing for himself pro se. He planned 
to try the case himself if he could not get a just settle¬ 
ment. The suit was assigned to several district judges 
for trial, the last time to the Hon. Richard H. Levet. 

Under the handling by Judge Levet, the case, al- 
thougn carefully prepared for trial oy plaintiff, com¬ 
plete with brief and citations to the most recent cases,was 
turned into a nightmarish trial for appellant by the un¬ 
lawful directions of the trial judge to put in the 
evidence as tne judge directed and to avoid issues, the 
judge did not understand or was impatient to hear about, 

or tne judge threatened, that he would nuld appellant for 

% 

contempt. He did hold appellant for contempt by a de¬ 
cision during tnal(A9) and after trial, an order was 
entered on May lb, 19/4, within the Civil Suit entitled 
"In the Matter of the Civil Contempt of Anthony 13. 

Cataldo" suo-jomed to the caption of the civil suit. 

The trial had been had on May 10, 11, and 14, 
19/3(1). The suit was dismissed. Plaintiffs duly ap¬ 
pealed assigning several erroru among them that certain 
material facts found nad no support in the record, that 
there were misapplications of the burden of proof and 
errors in excluding evidence. Also, plaintiffs com¬ 
plained to this court that several irregularities had 
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been committed by defense counsel ana by the Judge's 
secretary. The former had suborned perjury and the 
latter nad participated in tne judicial process to an 
unlawful extent(£, appellant's brief on prior appeal). 
Also pressed as grounds for reversal 'was tne unfairness 
of the trial court's action in threatening to and in 
holding the power of contempt over appellant's head, 
wnen appellant had not given cause for tne exercise of 
such power out was nopeful that tne judge would eventu¬ 
ally be convinced of the correctness of appellant's 
claims, and so, appellant carefully kept witnin the 
proper bounds of advocacy, and trieu with great defer¬ 
ence to the court's irascibility and impatience to ma^e 
a record for review by tnis court. He purposely exer¬ 
cised restraint and courtesy towards the juuge, having 
faith in his powers of understanding; and noping tnat the 
judge would exercise nis judicial discretion to solve 
tne problems upon which plaintiff sought to be heard. 

But all was in vain. All the erroneous claims to law 
and unproven fact claims of defense counsel were adopted. 
If this court was today to consider plaintiff's claims 
on tneir merits, this court would necessarily find tnat 
plaintiffs had lawfully proven their entitlement to the 
remedies tney sought. 

Plaintiffs duly appealed tne dismissal of their 






cause and sought to bring up for review the order of 
Civil Contempt that was entered after trial(Aid). 

This court affirmed the dismissal witnout discussing 
any of the sei ious errors that had been presented to 
it(Ald). It refused to review the order of contempt holding 
a separate appeal had to be taken from that because it 
held also that such an order was for a criminal contempt, 
and as it wasn't, the court said, it uid not have juris- 
diction(A19)• Further, tnis court stated in a foot- 
note(Aiy): 

"Altnougn Cataldo was summoned to sh w cause 
why he should not be held for Civil Contempt, 
both appellants and appellee now treat the 
contempt judgement as if it were criminal in nature 
and indeed, it would see.a likely in light of tne 
circumstances surrounding it that it was the 
judge's intent that it snould be so construed." 

Thereafter-, appellant truly moved tne district court 
to vacate tne order of contempt of may Id, 1973 because of 
its error in naming the order as one for Civil Contempt wnich 
had caused an appeal only from the final judgement entered 
m the principal action(A12-A19). At the same time, ap¬ 
pellant also moved m the event that the court would not 
vacate the order, to resettle the order- as a criminal con¬ 
tempt order and re=enter it, so that appellant could ap¬ 
peal from it(A17). Judge Levet denied the motion and this 
appeal duly followed tnerefrom(A22-A24). 
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THIS COURT JiRRliL' Ili PRLCUHII.G 

THAT THii ORI-HR OF CCLTLI-IPT '.'AC IiOT APPhALABLli- 

a;.d, .vhhi. ackhd to correct thc orlhp. ii; 

THE LIGHT OF THIL COURT '0 L'LCICIOR, JULGL 
i;. :,;,r c :■... cti:.g it. 


Thiu court's action in treating with the order of con¬ 
tempt is necessarily a part of tne complex of facts to be 
considered on this appeal. This is no attempt to re-ar^ue 
the prior- appeal, vvnich action would be out-of-time anyway. 

It is an attempt to rescue appellant's rights out of the 
maze of legalese wnich obscures the truth and ngnt of tne 
matter. Appellant relies upon tne inherent power of t:us 
court to control its own decision to recognize its errors, 
if ouch a recognition becomes necessary on this- appeal and, 
of course, appellant relies also upon Rule 5Z(b)of the Rules 
of Criminal Procedure. He relies upon the facts and the 
law to show that the order of contempt has no merits and it 
was unlawfully maue and it should be vacated. While the thread 
ol timliness lor tms review is slender - , it nevertheless 
exists to negate the possibility of that other legal fiction that 
appellant nas waived his rignt to review tne order by not pro¬ 
ceeding timely. 

a. Tne error- of tms court. 

.here is no support in the record for tnm court's 
statement that Juuge Levet intended a criminal contempt rather 
than a civil contempt. Tncre is absolutely no s 


" i ent in 





the record expressive of tins fact. Even in its or¬ 
der of denial of appellant's later motion, wmch is 
the order appealed from Judge Levet does not support 
tnis court's tninking. Judge Levet states that his 
dismissal was affirmed out was silent auout this court's 
view that a criminal contempt had ocen intended. Tak¬ 
ing hold of one and not the other would indicate that 
Judge Levet could not approve of this court's state¬ 
ment. Ileither the aider of contempt, nor tne order ap¬ 
pealed from were ever entered in the criminal docket of 
the district court. Indeed, the honorable judge seems to 
say that he considered tne merits of his making tne order 
and could find no basis for granting tne vacation of his 
order and so he denied it. 

Nor was there ever any order to show cause is¬ 
sued. It was claimed by the order of contempt, out no 
such order 'was in fact issued and tne record is barren of 
any such thing happening. 

Nor was it a fair reading of appellant's argue- 
ment on the prior appeal tnat tne order was incorrectly de¬ 
nominated a Civil Contempt, to say appellant was treating 
that as a lawfully entered order for a Criminal Contempt 
from which he was required to appeal separately from tne 
appeal of the principal case. Appellant had said that 
Judge Levet had erred in calling it a Civil Contempt. 


Appellant waa not thus accepting the order an a law¬ 
fully entered criminal contempt. He wan seeking to establish 
its unlawfulness and tnat appellant was entitled to a reversal 
by showing tnat it was not a civil contempt and that there 
had never been any conduct by appellant that was contemptu¬ 
ous. Even arguing that Judge Levet was breaKing tne law 
himself by threatening appellant with contempt to force him 
to forego his plan for tne trial of nis case, an argument 
that was made in this court only, could not be considered 
contemptuous conduct, see Parmelee Transportation Company v. 
Kee shin , 292 F.(2) ti06, and its companion case, In re 
McConnell , 370 U.o. 230. 

A lawyer has tne right to try the case in tne manner 
he thinks it best for his client so long as he does not 
obstruct the trial. The power of contempt should not be 
used to keep evidence out of the record or to limit the 
issues to be tried so as to support tiie Government in a tax 
refund suit. This last happened in the court below. The 
record shows as early as tne seventh page of the transcript 
that the court was ready to use its power of contempt to 
coerce plaintiff into trying tne case tne court's way(A5). 

The court had in chambers referred to its power of contempt 
despite the informality that pervaded the usual pre-trial 
conferences, ouch a hostile attitude towards plaintiff 
was not only unwarranted, but it presaged the very trying 
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time that appellant had despite his experience as a trial 
lawyer and his knowledge of the law gained from forty 
years of research. A judge ordinarily does not warn a 
lawyer at the outset of trial that he would hold him for 
contempt and repeats that warning on the same page of the 
transcript when nothing contemptuous had occurred, except 
to intimidate the lawyer. 

This court did not understand this hostile attitude 
of the judge towards appellant or, it is respectfully 
submitted, it would not have made lawful an unlawful 
dismissal and it would not have refused to review the 
contempt order on it3 merits. The points of view of both 
courts regarding the reviewability of the order of contempt 
are plain errors calling for reversal. The fact is that 
appellant has not had a review of the contempt order on 
its merits despite the fact that his appeal from the order 
as a civil contempt was timely and this appeal is timely 
and there has been no waiver of his right to such review 
by appellant. 

b. Judge Levet's erroneous treatment 
of the motion to vacate or resettle 
_ the order for contempt. _ 

The order appealed from does not treat of the error 
of calling the order of contempt a civil contempt, but 
drops that issue like a hot potato. Yet, this was the 
sole issue placed before the court and it was overlooked. 


The court below speakb of this court's refusal to review 
the contempt order as though that decision had reviewed 
tne merits when plainly it had not. The footnote mentioned 
above was not adverted to by the district court. Yet, that 
was of basic importance for the United Utates attorney 
was calling the motion to correct the order, a collateral 
attack so that he could c^aim res judicata wmch does not 
apply anyway to a decision not on the merits. Uucn gross 
misstatements of the law and facts are not excusable on the 
ground of a mere mistake. Instead of adverting to appel¬ 
lant's warning regarding defense counsel's untenable claims 
to untruthful facts (the same assistant United Utates 
attorney had, in this Court, treated tne orginal order of 
contempt as a criminal contempt, so that, he could not h---» 
overlooked the fact that this court had never passed upon 
the merits of the order), the district court, nevertheless, 
ignored plaintiff's warning and adopted another of defense 
counsel's sham claims. 

The court below took time out in writing its decision, 
to acknowledge receipt of a letter from appellant and to 
attach it to the decision. Yet, that letter i 3 a plea for 
the court's considerstion of the sole point at issue and not 
to be distracted as it had been on tne trial by that same 
counsel's use of irresponsiole claims to law. Its refusal 
to correct it3 error or to allow appellant an opportunity to 
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review its order was more than its adoption of defense 
counsel's claims to inapplicable law and false facts, a 

plain error as defined by said Hule 5P(b) of the Criminal 
Rules. 


POINT II 

WAS THE ORIGINAL ORDER OF CONTEMPT ONE 
FOR A CIVIL CONTEMPT OR ONE FOR A 
CRIMINAL CONTEMPT. _ 

Plaintiffs are husband and wife; the husband is 
an attorney at law in good standing actively engaged in 
the practice of law in thi3 city. Plaintiffs sued to 
recover a sura of money they had paid wnen the defendant 
issued an assessment lor additional income taxes for 196j. 
The assessment, plaintiffs alleged was an arbitrary and 
capricious one. At issue was the disallowance of some of 
the expenses of the lawyer's practice. The lawyer- 
plaintiff acted as trial counsel for his wife and himself. 
During the trial the court helu plaintiff-counsel in 
contempt, at page dO of tne trial minutes (Ad). The 
plaintiff-counsel objected to the relevance of a question 
by defense counsel who in responding to questions from 
the bench had misstated a fact concerning plaintiff- 
lawyer's business. The following occurred: 

"Mr. Cataldo: That's not what happened. 

The Lourt: Will you please be quiet until 

I call upon you. Once more let me remind 
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you that thic little matter of contempt is 
going to hang over your head for a wnile, 
unless you conduct yourself properly. 

Mi'. Gataldo: This gentlemen is accusing me, 
Judge. 

The Court: What's that, 

Mi - . Cataldo: This gentlemen is accusing 
me of taking money - 

The Court: I am going to hold you in contempt 
now unless you have some explanation that is 
worth while. I am going to fine you 350. You 
xeep quiet unless you are called upon. That's 
it I will entertain an application later to 
suspend it." 

Prior to this event, the court kept referring to 

its power to hold one for contempt as a means of coercing 

plaintiff into putting his case in as airected by the 

court (A5). As early as page 7 (A5) of the trial minutes 

the court refused to peimit appellant to question the 

witness on one line of question after he had sustained 

objections on another line, and said: 

"The Court: I ruled. I am not going to listen 
to you. If you go on, I am going to consider 
holding you for contempt. I am not going to 
allow it. Now you know it." 

The "now you know it" indicates an intransigent frame of 
mind against appellant proceeding with issues which the 
court would not permit because they were not what he was 

expecting at the time. The facts of a case do not always 
follow a pattern which a judge might anticipate. Appellant 
wanted to show that trie deficiency letter was an arbitrary 
and capricious act by showing that disallwances of business 
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expenses were made of amounts that had no relationship to 
any claimed business expenses. The court wanted evidence 
on the proof of the business character of certain claimed 
business expenses. If the deficiency were proven to be 
arbitrary or capricious, the whole of it would be stricken 
and the burden of establishing the non-deductibility of 
expense would pas3 to defendant. The court was not a..are 
of appellant's trial procedure. He wanted to explain but 
the court would not listen. Instead, "contempt", it 
shouted; "do it my way" and that way was adopted to avoid 
alleged disobedience and plaintiff got a dismissal. As 
that method did not do justice to plaintiff's case, follow¬ 
ing the court's direction meant keeping the lawyer from 
putting in the evidence tne lawyer believed was necessary 
to support his case. Nevertheless, the lawyer did abandon 
his theory of proof and did as he was directed by the 
court. However, at tne end of tne trial the court granted 
plaintiff permission to submit a list of issues and the 
nature of his proof, which he believed tne court had not 
allowed into the record. Thereafter, tne following 
occurred regarding the contempt, at page 404-405 of the 
transcript. 

"Mr. Cataldo: I respectfully move your honor 
to remit the penalty because as I told you 
before- 

The Court: All right. I will decide that 
after I learn what you submit, what further 
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I prjcot'd uiga there have to bo hod herein." 

Plaint if1 mode a notion to adduce additirnal evidence end 
Pnd aiii3 plaintiff wrote a letter dated May 16, 1973 out¬ 
lining his rear one why a contempt of court wan not commit¬ 
ted by him(A2). On May Id, 1973, the Court, without wait¬ 
ing for the remainder of the case to be submitted to it, 
entered tne order of civil contempt(A4). On June 29, 

1973 the Court dismissed tne suit. 

A timely appeal was taken from the judgment 
entered. Ihe Court of Appeals affirmed the judgment but, 
as to the order of contempt it said that it nad no juris¬ 
diction as a separate appeal had not been taiten from that 
order. Then it added that tne par-ties had treated the 
contempt as a criminal contempt and that tne district court 
had "intended" the order to be for- criminal contempt. 
Result. Plaintiff did not get a review of the order of 
contempt because of tne fact that he had acted upon the 
order as a civil contempt "hich is the way the order is 
described by the district court. Hence, plaintiff moved 
the district court to vacate the order as made, or if the 
court would not vacate it, tnen it should take such action 
as may be necessary to insure a review of it to plaintiff 
(A12-A17). There was no doubt about it that this court 
meant to hold the attorney for civil contempt, the surmise 
of the Coui't of Appeals to the contrary notwithstanding. 
There were no actions by the attorney that were dis¬ 
respectful of justice, or obstructed justice; there was 
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no intention on his part to do either, and no ouch action 
or intention is recited in the order. Nor was there any 
loud,boisterous, insolent language used. Nor was he charged 
•vith any such conduct. Nor was there any conduct wilfully 
designed to interfere with the court's operations. No such 
wilful conduct is charged in the order. The fine levied 
nought to coerce plaintiff—lawyer into an act to be 
performed in the future (to put in his case as tne court 
directed), not to levy a punishment for a past act. Criminal 
contempt applies to a refusal to keep the status quo; see 3 

.'/right, Federal Practice and Procedure, Criminal, Section 
702. 

Also the court had a party plaintiff pay 550. to 
the party defendant for an alleged disobedience. This sort 
of coersion and of payment is an example of a civil contempt 
remedy. bee, NYii v. Un ited States . 313 U.5. 33; Oompers v. 
Buck's btov e and Range Co. , 221 U.3. 416, 443, 444; Civil 
and Criminal Contempts in the Federal Court . 1947, 57 Yale 

- ue l v- Buell, 1 F.(2) 663 and penfiela Co. v . 

S.E.C., 330 U.S. 5B5. 

Furthermore, the order of contempt was not 
registered in the criminal docket of the District Court. 

It was recorded only in the civil uocket in the pages 
relating to the civil litigation as is shown in the above 
caption. As Rule 4(b) of the Appellate Rules states that 
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appeals from criminal judgments may be taken ten days 
from date of docketing in the criminal docket an appeal 
from the original order of contempt may still be taken. 
This appeal was taken from an order cenying appellant's 
motion to vacate the original order brings the matter to 
the court for review. 

Wright and Miller, in their treatise, Federal 
Practice a Procedure, in Volume 11, say at page 592, "A 
civil contempt order is interlocutory and as to a party 
to a litigation an appeal is not available until there is 
a final judgment." Uee, also, Due 11 v. buell . 1/8 F. (2) 
683, 14 A.L.R. (2) 560: j Wright, Federal Practice & 
Procedure, Criminal, Section /15. On the other hand, a 
criminal contempt is reviewable by a separate appeal. 

How else could plaintili nave the order of con¬ 
tempt in question reviewed except on an appeal from the 
judgment in the civil suit. If tne district court had 
called it a civil contempt, it erred to plaintiff's 
prejudice, because it kept plaintiff from treating it as 
a criminal contempt and appealing separately from it. In 
any event, this court erred in refusing to review the 
oraer on the prior appeal and the district court erred in 
not undertaking its lawful duty of correcting its own 
error. 
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POINT III 


THERE WAS NEITHER A CIVIL CONTEMPT 

NOR A CRIMINAL CONTEMPT COMMITTED. 

Of course, the trial is over. Judgment was 
entered. Hence, there was no longer a need for a civil 
contempt. Whatever was done is recorded in the trans¬ 
cript which is on file. This Court may scour that record 
and it will not find a single instance of any contemptuous 
conduct by the plaintiff-lawyer, whether of the civil or 
criminal kind. 

It must be quickly stated that if a lawyer 
believes that whet he is doing during a trial is for the 
purpose of advancing his client's case in the discharge 
of his duty, as tne attorney for such party, that conduct 
alone is not contemptuous, but is only the fulfillment of 
his duty. To hold that conduct to be contemptuous, that 
action and expressions of the lawyer would have to be 
obviously designed to obstruct justice or to impede the 
administration of justice; see Parmelee Transportation 
Company v. Keeshin , 292 F.(2) d06; and In re McConnell, 

370 U.S. 230. These two cases are companion cases. Co¬ 
counsel for the plaintiff, Parmelee Transportation Company 
were held for contempt for separate statements they made 
during their presentation of the plaintiff's cose. In each 
case, tne lawyers insisted on offering proof of their 
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clients cause and the trial court ruled against the 
admissibility of tne evidence. Then for their statements 
made in support of the offers, the lawyers were held for 
contempt. Both lawyers were, on appeal, exonerated of 
the contempt charges. The Supreme court said in 
McConnell, "The arguments of a lawyer in presenting his 
client's case strenuously and persistently cannot amount 
to a contempt of court so long as tne lawyer aoes not in 
some way create any obstruction which blocxs the judge in 
tne performance of his judicial duty. The petitioner 
created no such obstacle here. 

Vhile we appreciate the necessity for a judge to 
have the power to protect himself from actual obstruction 
m the courtroom, or even for conduct so near to tne court 
as actually to obstruct justice, it is also essential to 
lair administration of justice that lawyers be able to 
make honest good-faith efforts to present their clients 
cases. An independent judiciary and a vigorous independent 
bar are ooth indispensible parts of our system of justice." 

Here, nothing, but not a single act of the plain¬ 
tiff-lawyer was done to harass, impede or obstruct tne 
judicial operation of the trial. At all the times that 
the court assumed the need to stress to tne alleged 
contemnor its power of contempt, it was only when the 
plaintiff-lawyer offered evidence in support of his case. 
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As eta Led by the Supreme Court, such action was not con¬ 
temptuous but it was the performance of his duty. 

That is tne law of the State of New York; see 
Elector v. Allen, 281 N.Y. 251, 260; fitter of Rotwein . 

-91 N.Y. 116, 12j, 124; In Hotter of Robert Bonsberg . 286 
App. Div. 951; g N.Y. Jur., Contempt, see 3; and Matter 
of Sheridan v. Kennedy . 12 A.I). (2) 332. 

POINT IV 

THE ORDEH OF ALLEGED CONTEMPT UNDER 
REVIEW WAS IMPROPER AS TO FORM AND 
FAILED TO STATE FACTS WHICH COULD 
SUPPORT THE CHARGE. _ 

The original order of contempt contains no speci- 
faction of the acts of contempt committed. Only a conclu¬ 
sion by tne court, that after- having adminishing appellant 
not to argue evidentiary rulings of the court he was 
required to show cause why he should not be held for civil 
contempt, that a hearing was held on the 11th and 14th days 
of May, 1973 and it was adjudged t .at the plaintiff-lawyer 
was guilty of contempt of court and was fined J50. 

There was no description of the acts of the 
alleged conteranor in such order, there was no show cause 
order made, there was no hearing held, and there is no 
finding ol any facts that would be contemptuous. It is 
advisable to read Moore's Federal Practice, Vol. 8a 
Section 42.04(3) and Section 42.05. 
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lhe only proceedings regarding contempt occurred 
during trial and they are not act foi'th in the order. 

.lie failure of the order to recite the events renders it 
nugatory. Jee Rule 42(a) of the Federal Rules of 
Criminal Procedure. There were no separate hearings on 
the contempt charges as is alleged in the order. 

Ao tne record shows, the trial was not delayed 
one wilt by anything said or done by the alleged contera- 
nor . Al„o the record shows that there were never’ any 
specifications by tne court that any particular linea of 
testimony should not be pressed but was pressed despite 
suen direction, and that, in fact, the record will show 
compliance with the court's direction rather than dis- 
obeoience. The order fails to sustain the charges of 
contempt made; see Caldwell v. United Ctates . 28 ?.(2) 

684; Tauber- y. Coroon. 350 F.(2) 843; end 3 Wright, 
lederal Practice and Procedure, Criminal, flection 708. 

rhe ■ I " UUbr v - case is one in point with 

the case at bar. If anything the specification of 
contempt conduct was somewhat more particularized in 
Ooihon than they ere in tne order in this case, and the 
Court of Appeals set aside that order. 

Alc0 -£ e - 0 , e* rx-1 Barnes v. Court of Jessions, 

14/ I..Y. 290, states the general law applicable to con¬ 
tempt and tne order thereon and rules tnat such must state 
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the acts said to be contemptuous in specific form or it 
will be insufficient to support the contempt charge. 

Such was the case of Pietsche v. Ires, of tne U.Li. , 4J4 
F.(2) 861, where this Court vacated an order of contempt 
by the late Judge Rosalind. There were no specifications 
of tne nature of the alleged contemptuous acts of tne 
defendant. Such an order could not be reviewed and it 
was held to be insufficient to support a charge of con¬ 
tempt. The case of U.C. v. Marshall , (9 C.A.) 481 F.(2) 
972, followed. That court believed it best to set aside 
the oruer for its failure to state sufficient facts 
spelling out the contemptuous conduct to discourage a too 
ready use of the power of contempt by the district court. 
Comparing the atmosphere of the trial in the Marshall 
case to the atmosphere in this trial, there can be no 
question but that an impartial observer would find that 
the trial court in IJgrshall was nard pressed by tne 
riotous conditions created by the defendants; whereas, 
here, the trial court had taken to bullying a defenseless 
counsel trying to try his own case and being apologetic 
about it. 

WHEREFORE, it is respectfully prayeu tnat this 
court vacate said order of May 18, 1974 and remit the /7 
oenalty with compensatory costs to appellant. 

/ 

Hespec tfull^/subrasf't 
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ANTHONY B CATALDO 


08 ? 0069 

CABLES LAWSABCAT 


III BPOADMAY 
NEW YORK. N Y 10006 


M*y 16, Uli 


6j Civ. 407 

Catuldo v. U.3.A. 

Hon. Richard U. Ievet 

Judge United States District Court 

United States District Court 

Foley Souare 

Mew Yorx, N.Y. 10007 

Dear Sir: 

1 received the checx I was waiting for this^morning. 

I enclose ny checx to the order of tne court for 3t>0. I can¬ 
not afford payment of this sura for a cause that is seriously 
in dispute iixe this with no benefit in return to boot. 1 
an sure that I showed no contempt ior your honor. The only 
cause you spoke of was that I taliced after you had ruLed. 

What actually happened could not justify your assessing a 
fine. There was no disruption of the proceedings. Ap¬ 
proaching the trial, I had assumed the view beforehand that 
you were a lcnowledgeable lawyer and a dedicated judge. This 
led me to believe that you would mane the right decision when 
all the facts were in. Getting the facts in with the many 
obstacles put in my path was not an easy thing, but I tried. 
Where is there any undignified conduct exhibited by me? 

Your decision on how I was to proceed to put m my 
case non—plussed me. It was not conducive to the best result 
for me. Your treatment of tne separate items upset me. 

They were treated contrary to the plain wording of the reg¬ 
ulations which I had read and the case law which I hid read 
in preparation for the trial. The part played by your Mr. 

Madden dismayed me. 1 shall discuss this at length in my 
post-trial papers. Had I known of the extent of his oar- 
ticipation in the judicial process, 1 would never have waived 
the jury. 

Altogether there was too mucn bias against my case. It 
showed all over. There didn't seem to be unytmng 1 could 
do about it except to carry on stoically mixing a record 
as best as I could and as circumstances would permit. Imagine! 
Several times 1 wa 3 directed not to make an offer of prooi. 

Yet every effort was made without lnteriemng with your honor s 

prerogatives. In fact, I understood your position. 




+av Before coming to your court 1 hud tried to prove to jaundiced 
tux r:-/iewer s non-lawyers, that u lawyer has to spend money to 
attract clients. ?nends without need for lawyers will permit 

f P i:T yer and l 113 f arruly t0 starve. I found deal ears and unsound 
legal principles being propounded by the auditors. Then an 
n"bi .-'cry assessment was made as expressed by the deficiency 
notice. I paid to .vail myself of tne law which provided a 

P® 0 ? 1 * 3 i°V n \ the d i s ^ rict f ' ourt - Then I found opposing my 
suit for ref .’ ] an nbitious young lawyer whose eagerness to 
make a name loi nimself ied him to make fine distinctions 
between pe.smal and business that defied the facts. At the 
trial ne went so iar as to commit the greatest sin for a lawyer, 
the presentation ol a known untruth on a material point. Your 
honor did not get that slant of the case. Instead from the 
eginnmg you showed your bias against me, assuming that only 
my adversary could be relied on to tell you the truth and 
threatening to nold me in contempt if I tried to correct a 
false statement of fact presented by him. Your remarks 
about losing the diary and of my having hidden cash reserves 
which was used to pay oil my personal expenses wnen there 
were no facts to support either idea and the truth is that 
I, an honest lawyer, have made only a meager living, dis¬ 
closed your inner thoughts. These biased remarks I objected 
to and they should be found in the record. Truly tnev were 
unworthy of what I had believed of you. 


KeaHy, if I could not tell you the facts, to whom 
could I tell them or where else could I go? Consequently, 
I respectfully ssk your honor to consider tni 3 view point 
and find it proper and just to remit the penalty. 


Sincerely, 


CONTEMPT ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


69 Civil 407 


cast! 


ANTHONY B. CATALDO and ADA W. CATALDO, 

Plaintiff*. 

-against* 

UNITED STATES OP AMERICA, 

Defendant. 


IN TI1£ MATTER OF 
ANTHONY B. CATALDO, 
AN ATTORNEY. 


Anthony B. Cataldo, an attorney, having appeared 
before thla court on May 10, 11 and 14, 1973 as pro se attorn, 
and attorney for Ada W. Cataldo, and the aaid atcorney, after 
having been atLuonlahed by thla court with respect to repeated 
refusal to obey the direction of the court and repeatedly 
having interrupted the court and continuing to argue matters 
of evidentiary rulings contrary to the direction of the court, 
having been required to show cause why ho should not be held 
for civil contempt, and after hearing the said Anthony B. 

11 

Cataldo on the 11th and 14th days of May 1973, it Is 

ADJUDGED that the said Anthony B. Cataldo Is 
guilty of contempt of court, and it Is further 

ADJUDGED that the said Anthony B. Cataldo be flncc 
the sum of Fifty ($50.00) Dollars. 


Dated: New York, N.Y. 

1 May 13, 1973. 

- cljr ' J ( 

7j ■ rW Cl-jVtf 


(SGD ) RICHARD H. LLViT 
United States District Judge 


IHOXS I. 

Clerk ~~~~~~~ 








vt Levine-direct 7 

MR. CATALDO: There is no question — 

THE COURT: I custoined the objection. When 
I rule that finishes it normally unless there's some 
necessity for argument about it. I see none on that 


Your burden is to attempt to prove that you 
don't have to pay. 

MR. CATALDO: My question goes only -- 
THE COURT: I ruled. I am not going to listen 
to you. If you go on, I am going to consider holding 
you for contempt. I am not going to alien? it. Now yon 

toiow. 


I®. CATALDO: I don't want to argue with your 


Honor. 


THE COURT: Don't then. 

MR. CATALDO: The objection has no relevance 
to the question. The question only asks if he made an 
audit. He objects to something else and y< u sustain 
his objection. 

THE COURT: Look, counsellor. You heard me 
say that I would consider holding you in contempt, and 
I am going to if you go on in this way. Tlease don't 
misunderstand me. I can't conduct a trial if you are an 
attorney and if you are pro se in the manner in which yot 
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rant r.nd expenses of the home. 

THE COURT: ’Jill you pet through, please. 

MR. CATALDO: I'm through now, sir. 

THE COURTt All rlf^t. 

I dleallow the 'T>tlrc amount, the tig sum of 

$7.00. 

Uhat In this Ascan? 

MR. CATAIDO: That's anoth r month's rent. 

THE COURTt That's the pane thing. Isn't It? 
MR. REILLY: That will reappear, your Honor. 
Your prior ruling was one-quarter. 

THE COURT: One-quarter la it now on this lten. 
MR. CATALDO: Pefore you do that nay I tell 

you — 

THE COURT: You may not say anything further 
about that. I have to bear down here. 

MR. CATALDO: You don't have to bear If you 
will let^me - 

THE COURT: I will let you say nothing more. 

It's the same thing as the other one. It's the same. 

MR. CATAIDO: No, It Isn't. You didn't let 
me explain It the first time. You won't give me a chance 
to explain it the second time. 

THE COURT: Do you know what X am going to do 
-A6- 
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now? I am going to nek you to ehow cause at this particular 
time aa to why you shouldn't be held in contempt. I am 
not going to listen to this. Why shouldn't you be? 

MB. CATA1D0j Because I am trying to tell you 
thia Item of $148, rent Item — 

THE COURT: You have gone all over that. 

MB. CATALDO: No. 

THE COUNT: It'e Just another month. 

MR. CATAUjoj Just a minute. You didn't let 
me ex, lain the use I make of my home, my business, and one 
more factor, that my business from my home, from my neigh¬ 
bors, was on the Increase. in this year the Increase 
was almost equal to the business I wa 3 getting from my 
New York clients and friends. Because of my activity 
at home, my business was Increasing to the point where now. 
Judge, my preeent practice, consists al TO8 t 90 per cent 
of business derived from home activities as compared to 
before 1962 when there was a greater preponderance of New 
York business over the home business. There's very little 
home business. My activities were business oriented. 

THE COURT: You see, every time you get into a 
factual answer you make a speech about It. I am going to 
rule. 

Do you understand? First as to the reference 

-M- 
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Cataldo 


MR. cmicoi I object to this. I object to 
this line of question In R. Ifo outside the scope of the 


Issue. 


THE COURT: He may have — 

MR. CATALDO: Gross receipts are not Income. 
The only thing that the deficiency — 

THE COURT: Mm you please stop talking. I 
may assist you. 


Mr. Reilly. 


I aen't too:, how this Is »t Issue here, frankly. 


MR. REILLY: Your Honor, -- 

THE COURT: Is there any contention made that 
he hasn't accounted fo" all his rec lptr? 

im. REILLY: Our contention Is that the Wilma 
Cc.ee was a trust account, your Honor. Therefore, If he 
IS COing to declare money In a trust account rather than 

his professional receipts, he can't then take a buslncae 
deduction for It. 

MR. CATALOG: That's not vrtiat happened. 

THE COURT: Will you please keep quiet intll 
I call upon you. Once more let me remind you that this 
little matter of contempt Is going to hang over your head 
for a while unless you conduct yourself properly. 

MR. CATAIDO: This gentleman la aocuslng me. 


southern d.str.ct COURT reporters, u s. courthouse 
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2 

Judge. 

3 

THE COUTH 1 : What's that? 

4 

MR. CATALDO: Thin gentleman Is accusing me of 

5 

taking money — 

6 

THE COURT: I am going to hold you In contempt 

7 

now tnlese you have com-; explanation of It that lo worth 

8 

while. I am going to fine you $50. You keep quirt 

9 

unless you are called upon. That's It. I will enter¬ 

10 

tain application later to suspend it. 

11 

Will you tell me what your theory is. 

12 

MR. REILLY: Our theory is that the $1500 

13 

received from hlo client in the Wilma S. case was 

14 

deposited In his trust receipts, not hlo professional-income 

15 

receipts. If they were ptit In his trust receipts and he 

16 

took $A50 of that and sent It on to Mr. Lennon, he can't 

17 

claim that as a business deduction. 

18 

THE COURT: I don't know why not. The only 

19 

principle which I know of which might mitigate against 

20 

it is the usual ethical thing. I believe It's more or 

21 

less violated by the attorneys who pay forwarders for fees. 

22 

Go if he did pay a forwarder for fe^s, I /J, on't know whether 

23 

there's any reason \?hy the IRS shouldn't recognise it. 

24 

MR. REILLY: I will try to make it a little 

25 

more clear, your Honor. 
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the 7th too soon? 

Mfi. REILLY: No, your Honor, that's all right. 

THE COURT: That's It. 

MR. CATALDO: You said also you would give me 

two days to reply to his findings. 

THF, COURT: I don't know that that Is necessary. 
You serve yours and he replies to yours. 

When did I say yours were to come 1r, Mr. Reilly? 

MR. REILLY: On the 7th of J^e. 

THE COURT: The 7th Is on Tuesday. I will give ' 

Mr. Cataldo to the 9th. 

MR. CATAIDO: Thank you, sir. 

THE COURT: There's etlll tf.O due, Mr.Cataldo. 

I will enter an order unless there's come oth*>r disposition 
which I can make of this thing. You claim that you didn't 
have any money. 

Do you have money In the bank? 

MR. CATALDO: Not yet. I expect a check -- 

THE COURT: How do you live? 

MR. CATALTXD: That's a good question. I didn't 
spend a nickel over the weekend excepting for church con¬ 
tributions. 

THE COURT: If you have money you should pay 
this fine. If yon don't have money and yon say you are a 
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2 

pauper, I might remit It. 

3 

MR. CATAICO: I don’t have neney. 

4 

THE COURT: Do you have any canh anywhere? 

5 

MR. CATALDO: No, I have no cash, uot the kind 

6 

of cash your Honor Is thinking aboi*t. 

7 

THE COUHl: I am not thinking about any kind 

8 

of cash. 

9 

MR. CATALDO: The only cash I have Is In ny 

10 

wallet. 

11 

THE COURT: Do you have something In the bank 

12 

now? 

13 

MR. CATALDO: Hot yet. I expect to. I am 

14 

overdrawn at my account. You can call up the Marine Mid- 

15. 

land. 

16 

I respectfully move your Honor to remit the 

17 

penalty because, as 1 told you before — 

18 

THE COURT: All rlfjit. I will decide that after 

19 

I learn what you submit, what further proceedings there 

20 

have to be here. You have occupied too much time and 

21 

too much on the record here. 

22 

All right, gentlemen. 

23 i 


24 ! 


25 

-All- 


SOUTwFMN OISTBICT COIJB T BFPORTFBS u 5 COURTHOUtF 
^Ol tv SOUARe NE* YORK N r CD » ««,10 


UNJTi !' .17",..' ! II'j'P (; UJJ. T 
■ • 'UT.il.i-.i. ’ 1 I ;; , y y • 


ai. ph.>:;y ». 

/ T • » T> 

/ » ' 0 


f rs t • 

0 ' f 


JLIlU t — 

UMIL’ .17"... v> 

' jX ‘.Mlfii: 


In the l-ttei >1 th • Jivil Cjiit-v.ip 

'i rH3;.v d. :• :/l: > 


■ jri-;.. jj 

.. ):o 


1,10 U ‘ v ' ul I.ill KWe tui.. r-juit ft ft ... j 11 jn 

len “ tr “' 1 ’ J1 lJ ^ ‘ Unit,* lift,:; ,unu^ ... t 

-'oiey S.uniu i tl tne hurju.-i ii inuinum, Jity jf j. 0 .. Yoi-c 

Ji . • 1 1. i c~ i . 1 . f. Jut tuuiv.ji, jj. tnu 11th 

■■y Ji >cuo.,j, 17/4, Ot 9:30 j’cIjc . in i jr 

^ ) J.. tliv.1 v-i tdi fj CJ’Xit.-l Cfu. Of uj.-j. i JI fjj. JX . Jf Jii the* 

lutii ury jf ..,ay ly/j, ai.u i..attii. 0 tne ,ci.,-lty, * ; . u fjl JUCA 
Jthor m lU further xulicf that ;r.y he ju. t px , p0l . u , 
the pxciaiceh. 

If too Ju.*./ / ji',., j,.’y. 

Jc-tjbui 1, 1jI4. 


-All. 









ONLY COPY AVAILABLE 


UiMTci ..-TAPiiw I ioT:iiJT C )Ur T 

r. » x:.t* i jt .v i,'. r>: 


ANT.IO.’.Y JATi’iA ) A; ’ f] i . *TAL ), 

' Ini)H Lift;, 

-a.jp 11 .:: t - 

UMTr.i CTATh. /.:.i 


In Lac .at ter >1 tne Civil Conto::ipt of 
Ai. iii'^iiY .3. oA . A l< i _) 


-I / L ir ]•.... Y jl. ) 

\ 

C 'Ui.TY I!- !.* Yh.a j 


A r PI. A 7 IT 


■ -■: .iJnY i>. o »AL. ) ocmj culy ji n uop joes; a:n; isya 
that ne is an a 11 miey-at-law ouly «M,.iitteu to ,aa cu.;o In a 
lii the ■-tr,to Jl lu.v for.;. ,1c .jpaoj this allion/it, rL the 
ellejeu contomnor, for an oiuei vacating the ore or oi contoapt 
cetcii JEay lo, 1?/J ano lor trio i e .u...:i n. ,i tm lino if Ij'j. 

uv. v.a .} laaue uy tno .ion. I iunar<: it. Lovett 

on tho loth i.ay of Liny, lj/j. It wa,jn<]o <ituin tne tiial 
of a In., suit »vne rein ; a io Anthony o. Cataluj ant! , u . ; ..ilo /ere 
plaintiil;, rjninrt tin; United tateo of Auer ion ucoKinj tho 
return oi Mjj.xei; unla.vljlly collected up in an unlawful a u o c o o — 
.aent for inco.au tnxcu I ir tao yeai looi. : uit .vra uio- 

.aiouoo Pi ter trial uy oaiu judje. Aitor judj. iont was entered 


in that uuit an appeal wan prosecuted tiierelrora to the Court 
of Appeals, ijeconu Circuit, anti an oruer ol alfirrnance was 

-A 1 4 _ 






>1 -tuly 1 J i \ 


ONLY COP'/ Ay 


V r 


on the ‘ Jr " tlr> y 11 J “ly I* oi Pojut tne 14tu ccy 

o1 -uvoa tliu Uiiic.su uourt lor r*n 

cnlf’i ti ,jT.0J.t u ilia ti::iu t-> iilc ' petition Sir ( :•>, ti n r.i i, 
out >i. tne ;jtn ury of •.e.itei.iucr. lj,., t tnc ;lor, ,f the .Jup- 
,erie Cjui 1 W1 ' jtu clop men t til' 1 1 uriu -'li.pl ir;. tt iinii-.ou. 

liiCKiontrlly to t.rr» ic« 1, .laintilfs a jurist t.) havu tne 

° Ider 01 xovi * ! ‘ yli 0 i' «-»'-* 2-Jurt ,f Appeal but tnc Curt 

lefUSU “ tJ ,JJ *’ J ^ bo without j urinoic tion ti uo a,. 

‘ * K ‘ JrucI Jl c '-’!•/ 'll. ,uu ir; form pr.<J 

suoctonce. ..au oiuci a tat or that it .1,1. , civil contempt which 
lnfc CJUIt ;1 one it -vna xi,t. i’i,u Curt of fpper.l* 

S * lC 11 ,i l ' f criai, * rI o*Jiitc.'i.j t onu tac Curt oi AppuPla ariu 
thPt * *‘ J ^^1 •»*“ o.-cxi U .os, inVo!!, ,-u p cs i .- 

1,; 'l Cjnt<4 ' apt ’ 11 CJaiu '‘ jL »—« upon i-- j.-r ).,i io ty *o it ha 
r-u juriucictxoh. A true co.y of uuca nuclei,a xu x,oc 
Elicit V- he i ot ). The or. iu court uiaxegriaeu appellant*;; 

Cl01J tsi - %t ae r CiVli c ‘«* <--*:•> t It wpu unlawful, PC t> form as 
well a a t, aubatruce. A a a criminal contort it ,ia eironeoua 
in cubutPhoe because tne ounentiol ingredient to 0 criminal 
contempt iu on intentional ami willful oDatructun of 
justice ami there waa no auch action uy cepommt. in xnct, 
the charje >f contempt .■■u .mile by the Curt ueenune of ol- 
leguo failure oi nop meat to r...iuc uy tn- . >urf«. mutruc- 
tiona to r.cluuce pi oof of the tmnineua :« ui of apcciic items 
oi cxpenoe without per nit tin*; ueponent to miuucc the oiuinnry 


'*■ 15 * 


*» 



prool oi .11 j to t:ie rrotiuJ lire .to ; ■■-j the Court. 'l.o, 


tuoro . •. 

; . • • o . . t J r 3 l , l 3 l 

\ iiuolont 1 

l . i :ior ! 

o epo:..n1 o 

in t jit let tr .: 

>r ierly pro •: 

. u • ol l.i. ti i L, 

.'.over o:i. .* 

- > oro . _o i ny . i 

i i o 1 o: l:. 

hyi.-ty 31 tni. 


court, bit h > r. .n t.o te, >-.,. 3 : : p ire nt ol 


h*. • pro! quo. tn • jiLTij.;.),. ji tin i t. :*„•. a i.o noaa.tLt 


Lolluv . < 

3 4Li . ipp 

JI t ;U 

• J V. 

( ! m *- C f J •• 1 - « 

o’...ell 

, o? 

’ . . ?rj 

, ’ 







. l? order 

ol eo. 

..to- 

’■it l.i . ...ilii i j. 

;.t t o roil 

t.10 

. llo/pi J 

■.o..t r 3: 

.t i 

. t L 

. to re: ito tm: 

! 11 l . j t: 

31 

conte: rt 


r 

L 

J i tiOll i I j-.e 

rc not j 

up- 


portivj >1 tie cii a . L . , time .. ;j no .le.r ut eh u,;e 


ol 

C O'. 

t .’• 

• t 

lo I 

i:0;i 110 

t r . !• 

• f 

-.0 

on! J 

r 

to 

no . 

c . 

U-jO . 

:.j 1 

3 10 

\ 

n 1 

. 5 

no • 

r .a;,., u 

oLi 

: i 

1 1 

e •_ 11 

J 3 


t u 

tie 

Hi 

:lJI J 

Lil VIC . 

of 

t:i * 


i t 

hoi 

Ji.’ii; ol 

the ‘ 

' 3 11* t 

oi 

iP 

* 

1.1 

, tn 

> > • 

0 .1 . 

j ujo:. 

110 

rev 

1 e. - 

0 

1 th 

0 i.ll 

order 

Ol 

• « 

j ^ 

• 

L 

.■ l\ 

, .n 

1 

i. : 

o ::3- 

bo 

h . i 

• 


















• 

ipo.i 

•::.t .301<J111 

1 J 

Vi 0 

. of 

1 

t 

o:i 

tie 

t 

ppe ; 1 

L 1 ror 

tho 

j J 

1, j; on 

t. 

■).i tn.t 

; ppe 

■1. 

ie 

pone 

lit 


:i . i 

•i«; 

uo 

i til 

t the 

ori 

or 

L ■ t 

.ft 

r r ):. 

•JO 1> 111 

f 01T., 

) • ft 

1 JO 

he 

Ji 

j 

1 ‘J 

! >.0 

at 

•oir.pt 

v.hieh 

c jUio 

1 or 


111. 

J 1 .3 . 

ertai 

1 .1 

JO 

ntOt 

Sit 

• 

1 . 

:io ' - 

out o! 

. Appe .1 i 

couli 

:;ot 

h 

.Vi 

convert 

ji tri 

. £ 

n; 

m oi. 

t 

i 

lit 3 

..he 

t 

it c 

.ilei .i 


— 


« 


cxcuru.-; 


. * cri ai;;r. 1 emtenpt. 

mt: 111.': i li:;U tut' ..ill suppert ot p ji.ua L ' u cln.'.i ttint 

r: ' ii guilty ji my cnai.rl c mterapt >i ojart. :ln« 
Uiiei ji. tno r.y.vrl ..ill uli j.. tart uu nijuuu un tno iiiioi 
• ei r JXi.c oui) Oita m tj 1 ji a mu ui^t'iict. it m jDvuue 
tli.it tljia c >ji t -Jixcci la menminij tiic jttjui , ;u. r "civil 
c jntc.jpt " -.fiica am tno result j: cepiivinj coyjj.ont ji iiia 
iijnt ji i o vie... i'.t, plnutiilo iirv.: lejji tiartu rvr&»»u in- 

clri.aiiiti tn't lain ixt.oi mi ui.lr.v.:ally onion..,, ran iy en¬ 
title.. „ j , ji cr.m ji .ji . i.jjc.'o i, it it. hj,,eu tmt 

upon r pi ecu:, t c Jiiiuuu n ti a. j I tno ..l.'ltoi, -..e .ijiuiculu 
•Ijait ..ill vr cr 1 1 it me i.uil tlio line. 1. it .-.ill j.it, it 
m lucjcct: ally It .ueuteti t; xeiittlu tno jiuei uj inn l 
plnintiil ary rirva it revxei uy luo J nil t ji /pporlv. 

i .n'i.epjnent iou,ectially , i.-yy tarn emit, 
in tnc interest )1 justice, t> nut mice n,.-. ;rerto j»ie ixner 
oi ...ry le, l,«/j me xo..iit tae l'n.c ji mJ , m 
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UN1TKD STA I KS COURT OK API’KALS 
I-\.u the Second CiRcrtr 


No. 110.*»—September Term, 1973. 

(A rimed May 30, 1074 Decided dune -•>, 1974.) 

Docket No. 73-'JfiO‘J 


An i iion v H. Catm.do and Ada \V. Cataldo, 

Plaintiffs -A pi" limits. 
v. 

"nited Siatf.s ok America, 

I)ef< n'hi ii I . I /»/;< //< c. 


B .• f o r <• : 

Mooi:k. Friendly and Feinrkho, 

Circuit .liitbi's. 

Appeal from a judinncnt of the I nited States District 
Court for the Southein District of New ’fork. I.evct, Jinlffc, 
denyini; appellants' claim for an income tax refund. 
Affirmed. 


Anthona B. Cataldo, New York, N. Y., for 
upiu limits inul pro sc. 

T. Coi.man Rf.ii.i.v, Assistant United States 
Attorney, New York, N. Y. (Paul ,1. Cur¬ 
ran, United States Attorney for the South¬ 
ern District of New York, New York, N Y„ 

4401 


-Aid- 









anil David P. Land, Assistant United States 
Attorney, of counsel), for appellee. 


Pf.r Curiam : 

This is an appeal from a judgment of the I nited States 
District Court for the Southern District of New York, deny * 
in<r appellants’ claim for an income tax refund for the year 
191». Appellants have broadly attacked the decision of 
the District Court and the fairness of the proceedings be 
fore it. \Ye have carefully considered the record and the 
transcripts of that trial and the briefs submitted to us by 
the parties and have concluded that appellants were afforded 
a fair trial and that the District Court did not err in find¬ 
ing for the tiovemmf>nt. We therefore affirm. 

In the course of the proceedings in the District Court, 
appellant Anthony B. Cataldo was summoned to show cause 
why he should not be held in contempt. 1 A judgment so 
holding was tiled on May IS, 1!l73. Although appellant- 
proffer various arguments attacking the validity of this 
latter judgment, no appeal has been taken from it and we 
therefore lack the jurisdiction to undertake its review. 

Judgment affirmed. 


1 Although Cataldo was summoned to allow eaase why he should not he 
held for civil contempt, both appellants and appellee now treat the 
contempt judgment as if it were criminal in nature and, indeed, it would 
seem likely in light of thr eireumalances surrounding it that it was the 
judge's intent that it should be so construed. 

440J 

365—r.-"e-74 . I'Sl’A —<f>si 

MlllfN HESS INC.. 44J GREENWICH ST . NEW YO«lt. N. Y. 100U, (212) ®SA~4I77 

rfOti 21* 


-U9' 




ai;:;.vm ii/j affiuavit of ia/il p. lai.d 


(captioi;) 


JUh A? 


■ A/I. j . LAI.U, being uuly nwurn, depones and says: 

^ ^ ' l,n ,ti Assistant Uni ted States Attorney in tno 

office ol pnul J. Curran, United States Attorney fox - the 
Southern Lintrict of New York, and I represent the defendant. 

• ^his afi idavit ia nuumitted m rppouition to 
the .notion uy Anthony U. Cataldo to ue relieved of a 390 


contempt fine lfiponeu upon him uy this Court m May lo, 
19/3. Tne District Court doc.-;et indicates that 390 was 
pard to the Cannier on May jl, 19/J. 

3. It in my view tnat Hr. Cataldo's luit' -it 1 > t L >*1 
snould Ue viewed an a collateral attack on the contempt 
judgment, wnich collateral attacK m bar-red uy the doctrine 
of res judicata. 


4. for. Cataldo appealed the adverne judgment in hia 
>.ax refund suit to the Second Circuit. An to iJr. Cataldo'u 
right to content his contempt, the Court of Appealn neld: 

"Although appellants proffer 
various arguments attaching tire 
validity of this latter [contempt] 
judgment, no appeal nan been taken 
from it and we therefore lack the 
jurisdiction to undertake its 


-AfO- 
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review. " Cataldo, et ux . v. 

Uni tea Litotes j\ A meiica. Locket, No. 

7J-260C (No. llo'o» mjTr. , June Z'j , 

13/4). 

In his current papers Mr. Cataldo indicates that his 

attempt 1 ji Cupreine Court review has been unsuccessful. 

» 

Accordingly, 1.1 r. Cataluo has exhausted his appellate 
remedies. Tow, well over one year after tne contempt 
judgment became final, Mr. Cataldo seexs collateral review. 
Notwithstanding tnat Mr. Cataluo’s motion would otherwise 
be barred by the doctrine of lacnes, it is clear that 
under the doctrine of res judicata a final judgment is 
not subject to collateral attacx. 

5 - In the la-t paragraph of Mr. CataIdo’s 
supporting affidavit dated Ceptemoei- JO, 1J/4, Mr. 

Cataldo asxeu that the Court ’’resettle the [contempt] 
order so that plaintiff may nave it reviewed by the Court 
of Appeals." Cuch a request is merely an attempt by Mr. 
Cataldo to obtain by indirection that which he failed to 
obtain directly. Mr. Cataldo offers no excuse, why he 
failed to timely appeal the contempt judgment. 

•VdEREFORE, it is respectfully submitted that Mr. 
Cataldo’s current motion be denied. 


Swoi-n to before me 

this /th day of October, I 9/4 


LAVID P. LAND _ 

Assistant United Litates Attorney 


•VALTER S. BRANNON 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ANTHONY B. CATALDO and ADA W. CATALDO, 

Plnlntlf f b, 

-agalnst- 

UNITED STATES OF AMERICA, 

Defendant. 


ft 9 Civil U 07 

ML2CRANDUM 


APPEARANCES: 


Anthony B. Cataldo 

Attorney for plaintiffs nnd pro se 

111 Broadway 

New York, N.Y. 

Whitney North Seymour, Jr., United States Attorney 
for the Southern District of New York 
Attorney for Defendant 

David P. Land, Assistant United States Attorney, 
Of Counsel. 


LEVET, D. J. 


On May 10, May LI and May 1A,1973, during a trial held be 
fore the undersigned, the court determined that Antliony B. Cataido 
("Cataldo") was In contempt by reason of his acts during the trial. 

• A contempt fin a of $50 was Imposed by order of May 18, 1973. On or 
. about May 31, 1973 Cataldo paid the said fine o r $50. 

Thereafter, although an appeal v/as taken on the action It 
aalf (a tax recovery suit), no appeal was taken from the contempt 

'Arc, 









order. At the time of tho appeal to the Second Circuit Court of Appeals 
the court entered tho following notation: 

"Although appellants proffer various arguments attacking 
the validity of the latter (contempt] Judgment, no appeal has 
been taken from It and we therefore lack the Jurisdiction to 
undertake Its review." Cataldo, ct ux. v. United States of 
America, Docket No. 73-2602 (Mo. 1103, 2d Clr., June 23, 1974). 

Hov», imdrr n notice o* motion dated October l, 1974, the 
above-named Cataldo moved for an order rcoltting the penalty upon an 
affidavit signed and swern to September 30, 1974. 

The basic determlnatIon in the District Court by the under- 
slgned was affirmed by an order of affirmance on July 23, 1974, and 
an application by Cataldo to the Supreme Court for enlargement of hie 
time to file a petition for certiorari was denied by the Supreme Court 
on September 23, 1974, as this court Ik informed. As above stated, 
the Court of Appeals refused to revic-w the contempt order. 

On October 15, 1974 the court received n letter from Cataldo 
dated October 14, 1974, whLch letter is attached hereto. 

Under the abovo circumstances, I see no baa Is whatsoever 
for the granting of the application made by Cataldo. It is therefore 

denied. 


So ordered 


Dated: 


New York, N.Y. 

October 16, 1974. _ (SGD) RICHARD It. Lt-VKT 

United States District Judge 
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ANTHONY B CATALDO 


06 ? f, 005 

CAttl.es LAWSABCAT 


III BROADWAY 
NEW YORK, N Y 10006 


LLTTbh OF AI.THONY 
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14. Uj/4 


96:-0965 
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October 14, 19/4 

Cataldo v. U.b.A. 

69 Civ. 40/ (RHL) 


Han Richard H. Levet 
United States Courthouse 
Foley Uquare 
New York, 11. Y. ;0007 

Honorable Uir: 


assistant United 




pposing my potion to vacate your order of contempt or make 
it possible for me to have a review of it advances as a de¬ 
fense, tne doctrine of res judicata but it cites no author¬ 
ity to support him. Tne motion is a direct attack upon the 
order, not as stated by ray opponent, a collateral attack. 

not^ne™ ’ir V 0 ? rGVie " Jf 11 ll; tne fnult 3f the court 
not mine. ..... Lanu s arguments are made to confuse, not to 

get at the truth of the matter and apply the law proper ly 

He avoids mentioning the reasons of the Court of Appeals^or 

noiding that they lack jurisdiction, both a of wnicn were not 

? ,rr ? ct -. A “ th0 * hr "' “ jurisdiction, jun . c » 

00U,t ' H ““"- »*« *>- **>• metier 


Also, i..r. Land is quick to call attention to the 
one year limitation; but he overlooks the limitation of the" 
one year placed upon it by Rule 60 . The many reasons f.,- ®t . 

to f nV8lld J ud tl me "t not subject to the one year limi¬ 
tation are tne exception to tne rule, and tms is one of them. 

rhiU Kind ° f ar 5 urn ontation by a knowledgeable United 
th»J C ° n bG Called fra -dulent. He knows better 

th n to claim law wmch is oitner non-existent or inapplicable, 





ONLY COPY AVAIL/* B! F 


and, it 113 clearly fraudulent to miss 
he in douig. Thin is what he and his 
trial. Thin court too/. umbrage at ;ne 
tempt because I tried tj tell thin cj 
court's: inquiry, that defense counnol 
fenneonal ethics; of which these was; 1 . 
questioning he wan conducting. He kn 
backwards and he Knew better than tj 
a legitimate mil out of trust fusidn. 
that idea m the nope that this court 


tate a fact. Thin is what 
co —counsel did at the 
and held me for con- 
urt, in answer- to the 
•van impugning my pro- 
o proof, in the line of 
ew ;ny boons forwards and 
ask me if I nan .aid 
Yet, ne wan advancing 
would a -cept the innuendo. 


The trial record reveals massy instances of coun¬ 
sel'u claims to non-existent or inapplicable law wnich were 
adopted to arrive at a dismissal of the complaisit. Despete 
the affiraassce, a re-examina tion if the trial record will 
prove to tnis court's satisfaction that tne dismissal was 
wrongfully provoked by defense counsel. 

•Ynile, 1 would certainly aesire an opportunity 
to prove this last point, the only tning now before the 
court is my motion addressed to an order obviously wrong 
ana prejudicial to me. I hope that this attack on defense 
counsel does not isiduce this court to deny my application. 

I sincerely want tssis court t) believe that it nas ueen 
by experience to fiiid government lawyers to have a nigh 
intelligence but it is used to find ways and means to win 
lor the government evers if the effort frustrates tne very 
ends of justice. They nnow tnat a final decision in their 
favor is eo mstanto, its own justification. 


Liir.cerely, 


A BC:a c 

C.C. Hon Paul J. Curran 

Ursited Ctates Attorney 
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